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Court of Appeals of the District of Columbia. 


No. 3866. 

Ethel V. Lanston, Appellant, 
vs. 

Aubrey Lanston et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 32117. 

Ethel V. Lanston, Complainant, 

vs. 

Aubrey Lanston and American Security and Trust Company, 

Trustee, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed December 22, 1921. 

In the Supreme Court of the District of Columbia. 

Eq. 32117. 

Ethel A". Lanston, Complainant, 

vs. 

Aubrey Lanston and American Security and Trust Company, 

Defendants. 

The petitioner, Ethel V. Lanston, respectfully shows unto the 
court the following facts: 

1—3866a 




2 ETHEL V. LAXSTOX VS. AUBREY LAXSTOX ET AL. 

First. That by a decree entered in this cause on the 6 th day of 
anuary, 1914, it is, among other tilings, provided that the American 
Swunty and Trust Company, Trustee, under the last will and testa¬ 
ment of Tolbert Lanston, deceased, pay to petitioner a four-fifths por¬ 
tion for the first year and a full three-fifths portion thereafter of all 
net moneys by it collected from the trust estate bv it held as Trustee 
payable to said Aubrey Lanston, under the terms and provisions of 
the last will and testament of Tolbert Lanston, deceased, a copy of 
said decree being hereto attached, marked Exhibit No. 1 , and proved 
to be read with and as a part of this petition. 1 * 

Second. Petitioner alleges that the administration period under the 

Th'i a mL t f tan J en, .° f Tolbert deceased, has expired. 

.k Pm " n ', ler the Provisions of the last will and testament of 

the sal <^ Todiert Lanston, deceased, it is provided, among other 

2 “I give, devise and bequeath all the rest, residue and rc- 

mainder of my estate unto the American Security and 'Trust 
Company a corporation existing and doing business in‘the District 
of Columbia under the authority of the laws in force therein its suc¬ 
cessors and assigns, to be by it taken and held for the following uses 
and purposes and none other, that is to say: 

“To take, have and hold the same, invest the same, and from time 
to time reinvest and keep the same invested, and the net income aris¬ 
ing therefrom to pay over to my said son. Aubrey Lanston, for and 
during his natural life; said payments of income for my said son 
Aubrey Lanston are to be made directly to him. or to his duly ap- 

f— at, T^ *° rm ‘'ve the same, but my said son shall not be per- 
• anticipate said income, nor shall any assignment of same be 
recognized from him by the trustee, nor shall the same be liable to at¬ 
tachment or sequestration by reason or on account of any debt or con- 
tract of ins. 

Fourth. The petitioner alleges that the said Tolbert Lanston dc- 
eeased, owned and possessed at the time of his death, and there passed 
to the American Security and Trust Company, Trustee under the 
«ud will of the said Tolbert Lanston. as part of the estate of the said 
Tolbert Lanston, shares of stock of the Columbia Hotel Company a 
corporation, which were owned by the decedent at the time of*his 

petitioner* CXn0t nUmbcr of shares of sail1 stock is unknown to this 

Fifth. Petitioner alleges that the said Columbia Hotel Company 
from the profits and earnings of said Company, declared stock divi¬ 
dends during the following years as here appears: 

} Ml share par value if 1.000 and $240 scrip 

1914.1 “ “ “ “ « « ncn / 

1916.1 “ “ “ “ « « ooi „ 

1917.4 “ “ “ « .< « 49 ); „ 

1918.4 “ “ “ « « « mo << 

1920.2 “ “ “ « - a ™ „ 

Sixth. Petitioner alleges that the said stock dividends *o declared so 
aforesaid by the Columbia Hotel Company have not btn de- 
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3 livered to this petitioner, in compliance with the terms of the 
JanuaryToi^ 0 ^ ieretofore entered in this cause on the 6th day of 

Wherefore, the petitioner prays that a rule may issue requiring the 
said American Security and Trust Company, Trustee as aforesaid, to 
appear and show cause, if any it lias, why it should not be required 
to deliver to the petitioner the said stock dividends, and for such other 
rcliei as may be proper in tlie premises 

T. M. WAMPLER. ET,IEL V ' LJBSTON - 

Attorney for Petitioner. 

District of Columbia, To wit: 

hthel V Lanston, being first duly sworn according to law, made 
oath that the allegations and statements contained in the foregoing 
petition are true to the best of her knowledge, information and belief 

ETHEL V. LANSTON. 


1921. 


Subscribed and sworn to before me this 20th day of December, 


[seal.] 


MARY ABBOTT, 
Notary Public, D. C. 


In the Supreme Court of the District of Columbia. 

Equity. No. 32117. 

Ethel V. Lanston, Complainant, 


Aubrey Lanston, American Security and Trust Company, 

Defendants. 

Order. 

This cause came on to be heard upon the pleadings, the testimony 
and the stipulation filed herein, and was argued bv counsel and there¬ 
upon it appearing to the court that the bill of complaint as amended 
is for maintenance only, under the provisions of Section 980 of the 
Code of Law of the District of Columbia, it is this 6th day of January 
1914, by the court, 

Adjudged, ordered and decreed that the defendant Aubrey Lan«ton 
pay the costs of this proceeding to the extent of fifty dollars thereof 
and the complainant Ethel V. Lanston pay the balance of costs in- 
curred in this cause. 

That the complainant, Ethel V. Lanston shall be paid for mainte¬ 
nance as hereinafter set forth, on or about the 1st day of April 1914 
by the American Security and Trust Company, Trustee under the 
will of Tolbert Lanston. deceased, a full three-fifths portion of all 
moneys then due the said defendant, Aubrey Lanston, under tho 
provisions of said will, on said date, as accrued earnings, dividends 
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and profits or income from the trust estate held bv the said American 
Security and Trust Company, Trustee as aforesaid, less the 
o sum of five hundred dollars, which sum said American Sc- 
eurity and Trust Company, Trustee, shall pay to John E. Las- 
hy,tojiure, solicitor for the defendant, Aubrey Lanston. 

That from and after the expiration of the administration period 
under the last will and testament of Tolbert Lanston, deceased the 
complainant, Ethel V. Lanston, shall be paid for maintenance as 
hereinafter set forth, by the American Security and Trust Companv 
Ijustee, under the will of Tolbert Lanston, deceased, a full three- 
fifths portoon of all net moneys by it collected from the trust estate bv 
it held as trustee payable to said Aubrey Lanston, under the terms 
and provisions of the said last will and testament of Tolbert Lan«ton 
deceased; payment of said full three-fifths portion to the said com¬ 
plainant by the said trust company shall be made in quarterly install¬ 
ments during the joint lives of the said complainant and the defend¬ 
ant, Aubrey Lanston. That the payments herein directed to be made 
to the complainant are awarded to and settled upon her for her main- 

ai Y su PP 01 *t> an( l the maintenance and support of the minor 
children of the complainant and the defendant Aubrey Lanston, 
namely, Aubrey Gilpin and Marjorie K. Lanston; and said award and 
settlement shall continue in force whether said complainant and de- 
tendant reside together or separately in the future. 

That the defendant American Security and Trust Company, Trus¬ 
tee under the last will of Tolbert Lanston. deceased, is hereby ex- 
pre»sl> authorized and directed to make payments to the complain- 
ant, Lthel \ . Lanston. in accordance with this decree now and here- 
after until the further order of the court, directly to her the 
Paid complainant, or her duly authorized agent or attorney, 

A f A * Y 1 L t a? the sai( l payments were made to the 

defendant Aubrey Lanston, and subject to all of the provisions of the 
ill of said Tolbert Lanston, deceased, with regard to payments of said 
defendant, Aubrey Lanston, and without obligation on the said Trus¬ 
tee to see to the application of said payments to the aforesaid purposes 

This cause is retained by the court for such modifications of this 
decree, or further deerees or orders in the premises as mav be found 
by the court necessary to meet changes in the condition or rights of 
the complainant, the defendant, Aubrey Lanston. or the children re- 
spectivelv, or of the defendant trustee. 

WENDELL P. STAFFORD, 

nr . . . Justice. 

Ue corneditodiCjentering and signing of this decree: 

Complainant. 

AUBREY LANSTON, 

Defendant. 

R. H. McNEILL, 

J. W. McNEILL, 

Snlicitorx for Complainant. 

JOHN E. LASKEY, 

Solicitor for Defendant Aubrey Lanston. 
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Rule to Show Cause. 


Filed December 22, 1921. 

* * * * 


Upon consideration of the petition filed herein on the 22nd dav of 
December 1921, it is by the court this 22nd day of December 1921. 

Ordered: That the defendant, the American Security and Trust 
Company show cause herein, on the 6th dav of January 1922 if anv 
it has why the prayer of the said petition should not be granted:. 
Provided a copy of this rule is served upon the defendant two days be¬ 
fore the return day hereof. 


JENNINGS BAILEY, 

J ustice. 

Marshal's Return. 


Served a copy of the within rule on American Security & Trust 
Co. by Chas. J. Bell, President, personallv: Dec. 22, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 


Answer to Rule Returnable January 6, 1922. 

Filed January 10, 1922. 

******* 

The answer of the American Security and Trust Company, trustee, 
to the rule to show cause returnable January 6, 1922, and to 
8 the petition upon consideration of which the same was issued 
respectfully shows to the Court: 

1. It admits the averments of the first paragraph of the said peti¬ 

tion but for accuracy refers to the order entered herein Januarv 0 
1914. J ’ 

2. Answering paragraph two of said petition, it states that the first 
and final account of the American Security and Trust Company as 
executor was approved and passed by the Supreme Court of the Dis¬ 
trict of Columbia, holding a probate court on the 6th day of July 
A. D. 1914. 

3. It admits the allegations contained in the third paragraph of the 
said petition. 

4. It admits that the said Tolbert Lanston, deceased, owned and 
possessed at the time of his death and there were taken into posses¬ 
sion by it as executor as a part of his estate thirty-one shares of the par 
value of one thousand dollars each of the capital stock of the Co¬ 
lumbia Hotel Company. 

5. It admits that while it has held stock of the said Columbia Hotel 
Company as a part of the estate of the said Tolbert Lanston and as 
trustee under his will stock dividends have been declared by the said 
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Company The stock dividends distributed to it in respect of the 
shares held by it as trustee, are not, however, accuratelv nor fully set 
forth in the said petition. There have in fact been distributed to it 
in respect of the shares held bv it as trustee twelve full shares of the 
par value of one thousand dollars each as stock dividend and frac¬ 
tional scrip redeemable in capital stock at par aggregating f 0lir thou- 

;? nd th T e ] h ,V n<lre< ] .T 1 e 'S hf y dollar? ($4,380) of which scrip four 
thousand dollars ($4,000) in amount have been converted into four 

o To?* 0 ' capi,aI stock ar| d three hundred and eighty dollars 
($osu) in scrip remains in its possession as trustee. The 
present holdings of the American Security and Trust Com- 
panv, a? trustee, consist, therefore, of the thirty-one shares which 
constituted its original holding as trustee, and also sixteen shares and 
three hundred and eighty dollars ($380) in the aforesaid scrip de¬ 
clared as stock dividends. The yearly distribution of the said stock 
dnidcnds has been as follows: 


Yea r. 



Fractional 

Full shares. 

scrip. 

par value 

in par 

$1,000. 

value of—. 

1 

$240 

• • 

960 

1 

320 

4 

420 

4 

940 

2 

580 

• • 

920 


1913 . 

1914 . . 

1916 . . 

1917 . . 

1918 . . 

1920 . . 

1921 .;;;;;;;;;;;;;;;;;;; 

o. It admits that none of said shares of capital stock or fractional 
scrip composing said “stock dividends” have been delivered to the 
petitioner, Lthel B. Lanston, and that all of them have been treated as 
capital and held by it as trustee as a part of the corpus of the estate 
All the income derived from said capital has been collected and ac¬ 
counted for as the income of the testator’s son, Aubrev Lanston and 
in acconlance^ with the aforesaid decree entered herein Januarv 6 
* j 'three-fifths thereof has been paid to the said petitioner. ‘ In- 
cluded in the income so collected and accounted for have been the 
dividends paid in cash on the said capital stock, including as wcil 
those dividends declared on the additional capital stock acquired as 
aforesaid by way of stock dividends as those dividends declared on the 
original shares. Said dividends so collected and accounted for ha\e 
been as follows: 


10 

Part of 1913 

1914. 

1915. 

1916. 

1917. 

1918. 

1919. 

1920. 

1921. 


Year. 


Amount. 


$932.50 

1282.50 

1072.50 
995. 

1635. 

1942.50 
1290. 
1620. 

3222.50 
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and therefore aveTtha? thfaEf Un , d rule ’ the trustee « advised 

Lanston is entitled to from the said trustSe^ 

‘‘.he^tliZ'Sg tt r Xm ria i V” 1 / f * he *f 

softs 

constitute a part of the plcipal 3 ° f *“** and “"P no "' ^med 

maylteXdlMg^andlhafit *' es I J0 " d « nt P ra ys that the said rule 
sonable costs 8 may be henc<; dismissed with its rea- 

A com^ny SECURITY AND trust 

^^ByCORCORAN^THOM! ^ 

CLARENCE R. WILSON f ice Presid <™t. 

paule. lesh, 

Attorneys for Trustee. 

1 i District of Columbia, ss: 

answer and knows the eon,e ’ ih ' ,as , read ,he *«id 

as of his own knowledget c wh W h ° fac t te ' ‘"ein stated 
formation and belief, he believe to Je^rTe. ^ £tatCd US Upon in ' 

CORCORAN THOM 

“ ° nd — T * “ ore “ “«• 

Aotary Public for the District of Columbia. 

Memorandum Opinion. 

Filed June 24, 1922. 


petitioJofVt hel r W^Lanston dismissed^ ** dischar 8 ed imd the 

BAILEY,./. 
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12 Order discharging Rule, etc. 

1 

Filed June 29, 1922. 

I 

******* 

This cause came on to be heard upon the petition of Ethel V. Lan- 
ston filed herein December 21, 1921, the rule issued thereon return¬ 
able January b, 1922, and the answer of the American Security and 
Trust Company to the said petition and rule filed January 6, 1922, 
and was argued by counsel and upon consideration thereof it is’bv the 
Court this 29 day of June, A. D. 1922, 

Adjudged, Ordered and Decreed that the said rule be discharged 
and the said petition dismissed. 

JENNINGS BAILEY, 

Justice. 


The petitioner Ethel Y. Lanston notes an appeal to the Court of 
Appeals from the foregoing decree and the bond for costs is hereby 
fixed at one hundred dollars or a deposit of cash in lieu thereof of 
fifty dollars. 

JENNINGS BAILEY, 

. _ „ Justice. 

Approved as to form. 


T. MORRIS WAMPLER, 
Atty. for Petitioner. 


Assignment of Errors. 

Filed July 11, 1922. 

****** * 

The plaintiff, Ethel \ . Lanston, assigns as error committed by the 
trial court the following: 

13 1. Denying the relief prayed for in the petition filed De¬ 

cember 21, 1921. 

2. The entry of the order of June 29, 1922, dismissing the petition 
and discharging the rule. 

T. M. WAMPLER, 
Attorney for Complainant. 

Service of a copy of the above is acknowledged this 11th day of 
July 1922. J 

WILSON. HUIDEKOPER & LESH. 
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Designation of Record. 

Filed July 11, 1922. 

******* 

The Clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record on appeal herein, and the follow¬ 
ing papers are designated as necessary to be copied. 

1. The petition filed herein on December 22, 1921. 

2. The Rule to Show Cause, returnable January 6, 1922. 

3. The answer of the American Security and Trust Company, filed 
January 10, 1922. 

4. The order of June 29th, 1922. 

5. Memo, cost bond approved and filed. 

6 . The assignment of errors. 

7. This designation of record. T. M. WAMPLER, 

Attorney for Complainant. 

Service of a copy of the above is acknowledged this 11th 

14 day of July 1922. 

WILSON, HUIDEKOPER & LESH. 
Memorandum. 

July 18, 1922—Lhidertaking on appeal approved and filed. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Reach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 14, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32117 in Equity, wherein Ethel 
V. Lanston is Plaintiff and Aubrey Lanston et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th day of August, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN IT. BEACH, Clerk, 

Bv W. E. WILLIAMS, 

E. W. Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3866. Ethel V. Lanston, appellant, vs. Aubrey Lanston et al. Court 
of Appeals, District of Columbia. Filed Aug. 30, 1922. Henry W. 
Hodges, clerk. 

(7351) 

2—3866a 
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IN THE 

(Court of Appralo of ttyr District of 

(Columbia 

OCTOBER TERM, 1922 
No. 3866 

ETHEL V. LANSTON 
Appellant 

vs. 

AUBREY LANSTON AND AMERICAN 
SECURITY AND TRUST COMPANY, Trustee 

Appellees 

STATEMENT OF CASE 

In the will of Tolbert Lanston, duly admitted to 
probate in the Supreme Court of the District of 
Columbia, there is contained the following clause: 

“I give, devise and bequeath all the rest, 
residue and remainder of my estate unto the 
American Security and Trust Company, a 
corporation existing and doing business in 
the District of Columbia under the authority 
of the laws in force therein, its successors 
and assigns, to be by it taken and held for 
the following uses and purposes and none 
other, that is to say: 


“To take, have and hold the same, invest 
the same, and from time to time re-invest 
and keep the same invested, and the net in¬ 
come arising therefrom to pay over to my 
said son, Aubrey Lanston, for and during 
his natural life; said payments of income for 
my said son, Aubrey Lanston, are to be made 
directly to him, or to his duly appointed 
attorney to receive the same, but my said son 
shall not be permitted to anticipate said in¬ 
come, nor shall any assignment of same be 
recognized from him by the trustee, nor shall 
the same be liable to attachment or seques¬ 
tration by reason or on account of any debt 
or contract of his.” 


Subsequent to the probate of this will, in this 
suit, by a decree dated the 6th day of January, 
1914, it is provided: 

“That the complainant, Ethel V. Lanston, 
shall be paid for maintenance as hereinafter 
set forth, on or about the 1st day of April, 
1914, by the American Security and Trust 
Company, Trustee under the will of Tolbert 
Lanston, deceased, a full three-fifths portion 
of all moneys then due the said defendant, 
Aubrey Lanston, under the provisions of 
said will, on said date, as accrued earnings, 
dividends and profits or income from the 
trust estate held by the said American Se¬ 
curity and Trust Company, Trustee as afore¬ 
said.^ 


¥ 
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The Present appeal comes to this court thus • 
can °qf le f secui ' ltles which passed to the Ameri- 

assets of thl T t Company ’ as Part of the 

ceased wer/ , 6 S3id T ° lbert Lanston - de¬ 
ceased, weie a number of shares nf „„!•* i 

stock of the Columbia Hotel Company Fo/sev 
thesaTdTor K- q u nt t0 the P robate of the will 

dhdde^uDo^P ^ dedared a stock 

was bv the r . u and this stock dividend 
the Americanhmbia Hotel Company, delivered to 
: Amenca n Security and Trust Company the 

Ind b' Z Zdl Wil1 ° f the said Tolbe rt Lanston, 
panv held h i AmenCan Security an d Trust Com- 

of ?he said Tofhe aS /r art °/ the C ° rpus of the estate 

it y and TWr nSt ° n ’ Said America n Secur- 
y d Trust Company refusing to deliver to the 

appellant the Mock dividends, as income under he 

provistons of the decree above referred to Thf 

appellant filed her petition i„ tTZii chancery 

suit, Wherein the decree above referred to was rem 

HoTe*?’ c etting f °I th the fact that the Columbia 
Hotel Company had declared a stock dividend 

from Us profits and earnings, and asked that a rule 

issue against the American Security and T™t 

Company to show cause why it should not be re- 

q Hied to deliver to the appellant, under the terms 

of the decree of January 6, 1914, the said stock 

vidends, as being income, the said stock divi- 

earnlLs a cif n fhp een fl ’° m the profits and 

earnings of the company. The rule issued and 
upon a hearing upon the petition and the answer 
in v hich answer it was not denied that the stock 
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dividends were declared from the profits and earn¬ 
ings of the company, the court dismissed the peti¬ 
tion and denied the relief prayed. From the order 
thus denying the relief prayed and dismissing the 
petition this appeal is prosecuted. 

It will be observed that the sole question for de¬ 
cision is whether or not stock dividends are, in view 
of the provisions of the will of Tolbert Lanston, 
deceased, to be treated as income and should 
therefore be paid to the life tenant, or be regarded 
and treated as a part of the corpus of the estate, 
and to be held for the remainderman. 

ARGUMENT 

Under the terms and provisions of the will of 
Tolbert Lanston it is manifest that it was the in¬ 
tention of the testator to provide an income for the 
support and maintenance of his son, an income to 
keep him from want, and an income that would be 
available to and could be used by him during his 
lifetime. 

The intention of the testator is the controlling 
factor, and the provisions of the will set out on 
page 2 of the record lead to no other conclusion 
than that it was the intention of the testator that 
his estate pay to his son an income which would 
sustain him during his natural life. This fact is 
mentioned at the outset, because it is believed 
that this case can be distinguished from those 
cases which hold that a stock dividend is a part 
of the corpus of the estate and not income, by rea- 




son of the peculiar and particular provisions of the 
will here under consideration, and the manifest 
intention of the testator to be gathered from the 
language employed by him, namely, to create an 
income which would be available and therefore 
useful to his son during the term of his natural life. 

The intention of the testator is to control if it can 
be gathered from the will. 

Re Estate of Heaton (Vt.) L. R. A. 1916 D. p. 201. 

It is a well-settled principle of law that the in¬ 
tention of the testator should control, where the 
corpus of an estate is left to one person and the 
income to another during his lifetime. Where a 
testator devises shares of stock, as in the case at 
bar, to one person, and the income derived from 
said shares of stock to another during his lifetime, 
manifestly to create funds available for the use of 
the life tenant and to keep him from want, can it 
be contended, merely because the company de¬ 
clared a stock dividend instead of a cash dividend, 
that the life tenant should be deprived of the in¬ 
come during his life. 

In Thompson on Corporations, 2nd ed. at 5414, 
it is said: 


“The court in making the inquiry con¬ 
cerns itself with the substance of the trans¬ 
action, and not the form in which the cor¬ 
poration has seen fit to clothe it, and the 
fact that a dividend is distributed in cash or 
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stock is said to be of little importance in de¬ 
termining whether it is capital or income. 
* * * The object of the inquiry in every 

case should be to do justice to the life tenant 
and remainderman, and at the same time 
effectuate the intention of the creator of the 
trust.” 

The general rale is stated by the Maryland Court 
in Coudon vs. Updergraff, 117 Md. 71, wherein the 
court referring to a stock dividend declared during 
the life estate, said that if such stock dividend was 
based upon earnings of the company, and the com¬ 
pany had the power to so distribute it, and this 
power was validly exercised, then the extra shares 
declared as a stock dividend must be treated as in¬ 
come from the trust estate. 

The case of in re Heaton L. R. A. 1916 D, at 
page 201, reviews all of the authorities, and con¬ 
tains a most exhaustive examination of the ques¬ 
tion, is most illuminating, and holds that a stock 
dividend, declared from the profits of a company 
is income, and goes to the life tenant, following 
what is commonly known as the “American Rule.” 

INTENTION OF TESTATOR 

The importance of the intention manifested by 
the will or other instrument, by which the right 
to the income is for the time being severed from the 
corpus, in determining the respective rights of the 
life tenant and remainderman, has received gen- 



eral recognition of the Courts. Thus in Bryan vs. 
Aikin (Del.) 86, Atl. 674, it was held that the in¬ 
tention of the testator must be carried out so far 
as can be under the law. In re Affleck, 146 N. Y. 
Suppl. 835, following the cases of re Osborne, 209 
N. Y. 450, and re Tod, 147 N. Y. Supp. 161, it is 
recognized that the intention of the testator so far 
as it can be gathered from the will must control. 
And in Foard vs. Safe Deposit andTrustCo. (Md.) 
89 Atl. 724, the court recognizes that the intention 
gathered from the will or instrument creating the 
trust is to control. In re Wells (Wis.) 144 N. W. 
74, the court gave effect to the intention of the 
testator. 

In re Osborne, 209 N. Y. 450, it is said: 

“In determining who is entitled to a divi¬ 
dend upon stock held in trust, the intention 
of the testator or the maker of the trust must 
be carried out when such intent is clear, so 
far as such intent does not result in an un¬ 
lawful accumulation of income.” 

In the Northern Central Dividend Cases (1915) 
126 Md. 16, and in Miller vs. Safe Deposit and 
Trust Co. (Md.) 96 Atl. 766, the Maryland Court 
followed the almost unanimous rule now adhered 
to by the American courts, originating in the State 
of Pennsylvania, and now known as the “Ameri¬ 
can Rule/’ holding that the life tenant should re¬ 
ceive stock dividends accruing after the death of 
the testator, and declared from the profits and 
earnings of the company. 




The ease of Eisner vs. Macomber, 64 L. ed. page 
521, arose under the income tax law, and the ma¬ 
jority opinion is not in anywise based upon the 
case of Gibbons vs. Mahon. 

Whatever force the majority opinion in the case 
of Eisner vs. Macomber decided in March, 1920, 
64 L. ed. 521, may have had, is certainly limited by 
the recent cases of United States vs. Phellis, de¬ 
cided November 21, 1921, 66 L. ed. p. 69, and the 
case of Rockefeller vs. United States decided at 
the same term, 66 L. ed. p. 74. 

With reference to the case of Gibbons vs. 
Mahon, 34 L. ed. 525, the court in re Heaton, L. R. 
A. 1916 D, 201 says: 

"Gibbons vs. Mahon has never been re¬ 
viewed by the Supreme Court of the United 
States, and so has only the weight of a single 
decision although the standing of the court 
entitles it to careful consideration. It is an 
interesting fact in this connection, that Mr. 
Justice Gray, who wrote the opinion, was a 
member of the Supreme Judicial Court of 
Massachusetts, when Minot vs. Payne was 
decided, which in a measure accounts for 
the similarity of reasoning in the two cases.” 

And further with reference to the case of Gib¬ 
bons vs. Mahon, Mr. Justice Brandeis, dissenting 
in Eisner vs. Macomber, 64 L. ed. 540 observed: 



“This court adopted in Gibbons vs. 
Mahon as the rule of administration for 
the District of Columbia, the so-called 
Massachusetts rule, the opinion being deliv¬ 
ered in 1890 by Mr. Justice Gray. Since 
then the same question has come up for de¬ 
cision in many of the States. The so-called 
Massachusetts rule, although approved by 
this court, has found favor in only a few 
States. The so-called Pennsylvania rule, on 
the other hand, has been adopted since by 
so many of the States (including New York 
and California) that it has come to be known 
as the American Rule. Whether, in view 
of these facts and the practical results of the 
operation of the two rules, as shown by the 
experience of the thirty years which have 
elapsed since the decision in Gibbons vs. 
Mahon, it might be desirable for this court 
to reconsider the question there decided, as 
some other courts have done. ,, 

See also 29 Harvard L. Rev. 551. 

THE CASE OF GIBBONS VS. MAHON 

In the case of Gibbons vs. Mahon, the will de¬ 
vised shares of stock upon the following trust: 
“that is to say in trust for the advantage and be¬ 
hoof of my said daughter, Mary Ann Gibbons; and 
that after my decease the said Jane Owen Mahon, 
her heirs and assigns, shall cause the dividends of 
said stock and the interest of said bonds as they 


accrue to be paid to my said daughter, Mary Ann 
Gibbons, during her lifetime, without percentage 
of commission or diminution of principal.” 

There is no intention manifested upon the part 
of the testator here to create a ready and available 
income for the purpose of supporting, maintain¬ 
ing and caring for the beneficiary, available to 
her for this purpose, and not liable to attachment 
or sequestration, by reason of or on account of any 
debt or contract of hers, as in the case at bar. Nor 
is there any intention manifested to provide 
against a condition, whereby the beneficiary may 
be in actual need and want, as in the case at bar, 
and the language in Gibbons vs. Mahon is not sus¬ 
ceptible of a construction from which an intention 
to provide against such a contingency may be in¬ 
ferred. In short, the language of the will in Gib¬ 
bons vs. Mahon clearly indicates an intention upon 
the part of the testator to further enrich the 
beneficiary. 

In re Heaton (Vt.) 96 Atl. 21, L. R. A. 1916 D, 
at page 207, it is said: 

“If any presumption is to be indulged, it 
seems more rational to presume that the 
creator of the trust intends, in the absence 
of anything to the contrary, that the life 
beneficiary shall receive all the profits of 
stock earned during the life tenancy which 
may be released from corporate control by 
distribution among the stockholders during 
the existence of the life estate, in whatever 
form the distribution may be made.” 
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Note the difference between the language, in 
the will at bar, “to take, have and hold the same, 
invest the same, and from time to time re-invest 
and keep the same invested, the net income arising 
therefrom to pay over to my said son, Aubrey Lan- 
ston, for and during his natural life; said payments 
of income for my said son, Aubrey Lanston, are 
to be made directly to him or to his duly appointed 
attorney to receive the same, but my said son shall 
not be permitted to anticipate said income, nor 
shall any assignment of same be recognized from 
him by the trustee, nor shall the same be liable to 
attachment or sequestration by reason or on ac¬ 
count of any debt or contract of his. ,, 

This language, it is submitted, clearly indicates 
an intention upon the part of the testator to pro¬ 
vide against a contingency which should bring his 
son into absolute need and want, and the provision 
respecting the liability to attachment by his credi¬ 
tors, and the denial to him of the right to anticipate 
the income, clearly indicates that it was the inten¬ 
tion of the testator, that the income should be paid 
to, and be available to the beneficiary in order to 
provide him against absolute want or necessity, in 
short that he might have an income upon, and with 
which, to provide the necessities of life. How 
can this intention of the testator, clearly mani¬ 
fested by the language he employed, be carried 
out and given effect, if there is to be declared a 
stock dividend, to be held by the trustee as a part 
of the corpus of the estate, no benefit whereof 





accruing or inuring in any fashion to the life ten¬ 
ant? If the entire estate had consisted solely and 
only of the stock in question in this suit, then dur¬ 
ing the many years the Columbia Hotel Company 
has declared a stock dividend, the life tenant 
would not have derived one cent of income and 
the intention of the testator, as manifested by his 
will, would be absolutely defeated, and the provi¬ 
sions protecting the beneficiary from need and 
want would be destroyed by holding the stock 
dividend to be a part of the estate, rather than in¬ 
come, and rather than give effect to the manifested 
intention of the testator, his manifest intention 
would be thwarted. 

Whatever may be the rule, where the naked 
question is presented, with no question of construc¬ 
tion of the will or of the intention of the testator 
involved, it is submitted that the intention of the 
testator must be given effect, and that in order to 
give it effect in this case, the stock dividends de¬ 
clared by the Columbia Hotel Company should be 
held to be income, payable to the life tenant, and 
available to him for his immediate purposes and 
wants. 

Respectfully submitted, 

T. Morris Wampler 
Robert E. Lynch 
Attorneys for Appellant . 







COURT or APPEALS 
DISTRICT OF COLUMBIA 
F I L I* L> 

JAN 2- 1923 

Clerk. 


3ln % dourt nf Appaala 

OF THE DISTRICT OF COLUMBIA 

October Term, 1922 


No. 3866 


ETHEL V. LANSTON, Appellant , 

VS 

AUHREY LANSTON AND AMERICAN SECURITY 
AND TRUST COMPANY, Trustee. 


BRIEF »9.*? APPELLEE, AMERICAN SECURITY 
AND TRUST COMPANY, TRUSTEE. 


CLARENCE R. WILSON 
PAUL E. LESH, 

Attorneys for Appellee, 
American Security and Trust Company. 


THt LAW REPORTER PRINTING COMPANY, WASHINGTON, D. C. 


'r'vH Si**L^>** 










TABLE OF CONTENTS. 


Statement. i 

Argument. 2 

Stock dividends are not income .... 2 

Appellant’s contentions answered. 4 

(1) On the provisions of the will. 

(2) On the State authorities. 

(3) On Gibbons vs. Mahon. 

Terminology of decree of January 6, 1914. 8 


Decisions of Supreme Court relied on by 
Appellee. 


TABLE OF CASES. 


Eisner vs. Macomber, 252 U. S., 199 

Page 

.6, 15 

Gibbons vs. Mahon, 4 Mackev, 130 

.. 9 

136 U. S., 549. 

.5, 6, 10 

In re Heaton, L. R. A., 1916 D, 201 

. 7 

Peabody vs. Eisner, 247 U. S., 347 

.. 15 

Towne vs. Eisner, 245 U. S.. 418 

. 13 

United States vs. Phellis, 66 L. Ed., 69 

.7, 23 


9243—1 


lO CO o 





















3In tb? Olourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1922 

No. 3866 

ETHEL V. LANSTON, Appellant, 

VS. 

AUBREY LANSTON AND AMERICAN SECURITY 
AND TRUST COMPANY, Trustee. 

BRIEF FOR APPELLEE, AMERICAN SECURITY 
AND TRUST COMPANY, TRUSTEE. 

Statement. 

The facts are so simple and the record so brief that little 

need be added to the statement of facts in appellant’s 
brief. 

The appellee as trustee was on January 6, 1914, by 
decree of the Court below, consented to by all parties 
excepting appellee, ordered to pay to appellant a frac¬ 
tional part of all moneys received by it for one Aubrey 
Lanston, whose interest in a trust estate was that he was 
entitled to the income for life, by the provisions of his 
father s will, which made devises and bequests of the 
principal to others at his death. 

Among the assets of the trust estate were thirty-one 
shares of the capital stock of the Columbia Hotel Com¬ 
pany, a corporation. During the years 1913 to 1921 the 
corporation declared stock dividends aggregating,, in re¬ 
spect of these shares, sixteen and 38-100 additional 
shares. During the same period, upon the original shares 
of the Columbia Hotel Company and upon these addi- 


tional shares, held by appellee as trustee, dividends in 
cash were declared aggregating thirteen thousand nine 
hundred and ninety two dollars and fifty cents. (Rec.. 

P-6.) 

Of these money dividends, both those upon the original 
shares and those upon the additional shares, the appellant 
has received her fractional portion. No part of the ad¬ 
ditional shares of stock has. however, been distributed to 
the appellant. The appellee as trustee has been advised 
that these additional shares constitute a part of the prin¬ 
cipal which it holds to produce income for Aubrey Lan- 
ston and. by decree, for the appellant. (Rec., pp. (j-7.) 

The portion of the decree of January 0, 1!*14, quoted in 
appellant’s brief (p. 2) relates only to moneys accruing 
foi the life tenant Aubrey Lanston prior to April 1. 1914. 

T lie portion of the"decree relating to the then future was 
as follows: 

That from and after the expiration of the 
administration period under the last will and testa* 
nient of Tolbert Lanston, deceased, the com¬ 
plainant, Ethel V. Lanston, shall be paid for 
maintenance as hereinafter set forth, by the \mer- 
ican .Security and Trust Company, Trustee,'under 
the w,n ot Tolbert Lanston, deceased, a full three- 
tilths portion ot all net moneys by it collected from 
the trust estate by it held as trustee, payable to 
said Aubrey Lanston, under the terms and pro- 
\ lsions ot the said last will and testament of Tol¬ 
bert Lanston, deceased;” (Rec.. p. 4.) 


argument. 

Stock Dividends Are Not Income. 

It is the theory of the appellant that as between a life 
tenant and remaindermen, stock dividends are income 
and that she. being entitled to a share of the life tenant’s 
income, is entitled to a share of these dividends. 

The rule is settled in the District of Columbia contrary 
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to the appellant’s contention, as appears from a line of 
cases in the Supreme Court of the United States. These 
cases, from Gibbons vs. Mahon (136 U. S., 549) decided 
in 1890, to United States vs. Phellis (66 L. ed., 69) de¬ 
cided in 1921, lay down a logical and uniform rule con¬ 
sistent only with the views of the appellee and the 
decision of the Court below. 

A stock dividend is the issue by a corporation to its 
stockholders of additional shares of its own capital stock, 
proportioned among them in accordance with their exist¬ 
ing stock holding. 1 his merely changes both the numera¬ 
tor and the denominator of the fraction by which each 
stockholder’s interest in the corporation is expressed, 
without affecting in tlie least the proportionate owner¬ 
ship of the shareholder or the value of his fractional 
interest. 

\\ hat should be self evident, is judicially established, 
that there is no difference between ten one-hundredths 
and fifteen one-hundred-and-fiftieths and twenty two- 
hundredths. 

In the solution of this question it is of no moment that 
an increase of the actual capital of the company by 
accumulation of profits is what leads to the increase in 
the number of shares of capital stock. 

Without changing the nominal capitalization (the 
aggregate of the par value of all stock outstanding), a 
corporation may in the discretion of its Directors, do 
what it deems best with its profitk. It may distribute 
them as ordinary or cash dividends, or it may keep them 
as its own property. In the latter case, a stockholder 
receives no income and has no power to compel the pay¬ 
ment of these profits to him as income, unless he can 
show improper administration of the corporate affairs. 

If the same transaction is had, that is, if a corporation 
determines to retain all or a portion of its profits instead 
of distributing them among its stockholders, and then, 
in older that its nominal capitalization may keep pace 





with its actual capital, issues to its stockholders additional 
stock as a “stock dividend ’, the Company does not 
thereby distribute the profit.—it retains it just as firmly 
as though it had not changed its nominal capitalization. 
Each stockholder owns the same fractional part of the 
total corporate assets after the stock dividend as before. 

Such a transaction is briefly described when it is said, 
as avers the appellant’s petition in the case at bar, that a 
corporation “from the profits and earnings of said Com¬ 
pany, declared stock dividends.” (Rec., p. 2.) 

Appellant’s Contentions Answered. 

No real support is given the appellant’s contention by 
the emphasis by italicising of the phrase “from its profits 
and earnings”, in appellant’s brief (p. 3), or the reitera¬ 
tion of the same emphasis by the statement that this 
averment is undenied. It is true that if the essential 
nature of a stock dividend were not kept in mind, a state¬ 
ment that such distributions of additional stock were 
“from earnings” might lead to confusion of thought. But 
when one remembers that the profits and earnings re¬ 
ferred to are the property of the corporation, not the 
property of its stockholders until, if ever, the Directors 
shall determine to distribute them, and that the very fact 
of the issue of dividend stock indicates (if it indicates 
anything) an intention on the part of the corporation to 
retain those earnings as its own property, and not to dis¬ 
tribute them, the emphasized phrase lends no support to 
the appellant’s contentions. In fact, the actual capital of 
the corporation could be increased only by the sale of 
additional stock, with which we are not concerned, or by 
a retention by the corporation of its earnings or profits. 
It the increased capital stock represents increased capital 
(and otherwise the issue of additional stock would be a 



vain thing), it must be from an undistributed increment 
in the corporate property. 

The arguments of appellant appear to be three: 

(1) That the will creating the trust has such “peculiar 
and particular provisions” as distinguish this case from 
those holding “stock dividends” principal. 

(2) lhat there are State authorities to the effect that 
stock dividends” may be income. 

(3) That the case of Gibbons vs. Mahon is discredited 
or weakened as an authority. 

Taking up these contentions in their order: 

(1) The contention that this will has “peculiar and par¬ 
ticular provisions.” 

The so-called pecularity of the present will which is 
p6inted out by appellant is that the intent of the testator 
is to provide for his son “an income to keep him from 
want,” “which would be available and therefore useful 
to his son during the term of his natural life.” (Quot¬ 
ing not the will but Appellant s Brief, pp. 4, 5, n ? 12.) 
This, it is respectfully submitted, is no peculiarity at all. 

Practically every will creating an interest for life in 
income from property has a similar intent. 

The will involved in Gibbons vs. Mahon provided that 
(136 U. S., 550): 

“After my decease the said Jane Owen Mahon 
her heirs and assigns, shall cause the dividends 
of said stock and the interest of said bonds as 
they accrue to be paid to my said daughter, Mary 
Ann Gibbons, during her lifetime, without per¬ 
centage of commission or diminution of principal.” 

No greater solicitude that the life beneficiary have the 
income during his life time can be inferred from the will 

in the case at bar than in the case cited or in the multi¬ 
tude of similar cases. 


It is true that in the case at bar the provision in the 
will (Rec. p. 2) provides against assignments or antici¬ 
pation, voluntary or at the instance of creditors, thus 
creating what is known as a spendthrift trust, but this 
does not operate to enlarge the definition of “net income” 
which is to be payable to the life beneficiary, nor to in¬ 
dicate an intention that he shall have as income anything 
which would otherwise be principal. 

If any inference is to be drawn from the spendthrift 
character of this particular trust, it is that the testator 
would wish the principal most rigidly kept out of the 
reach of the beneficiary. 

(2) The contention founded upon the State authorities. 

It must be conceded that there are state courts which 

have held contrary to the principles above stated that 
stock dividends are income. In view of the review of au¬ 
thorities like those cited by appellant in the decisions 
of the United States Supreme Court, it seems that ap¬ 
pellee could give the court no substantial assistance in 
the decision of this case by commenting on any detail 
upon the several state cases cited by appellant. 

(3) The contention that the case of Gibbons vs. Mahon 

is discredited or weakened as an authority. 

The arguments and statements in support of this con¬ 
tention in appellant’s brief appear to be founded upon 
a complete misapprehension of the effect of recent deci¬ 
sions in the Supreme Court. Those decisions are quoted 
fully below. 

In the first place it is said that Eisner vs. Macomber, 
252 U. S. 199, is not in any wise based upon the case of 
Gibbons vs. Mahon. (Brief, p. 8.) 

This will be found to be error if the report of that 
case is read. See pages 202 to 203 of the majority opin¬ 
ion wherein the Court points out that in the prior case 
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of Towne vs. Eisner the District Court declined to treat 
Gibbons vs. Mahon as controlling and the Supreme Court 
on appeal did so. The Court then approved (page 203) 
this precise part of the reasoning of Towne vs. Eisner. 

Appellant then says that the comparatively recent case 
of United States vs. Phellis, 66 L. Ed. 69 limits the effect 
of the prior cases. 

The case last mentioned (like that of Peabody vs. 
Eisner, 247 U. S. 347) was not one of a “stock dividend” 
in the sense that that term has been hereinbefore used. 
It was a distribution as a dividend among the share¬ 
holders of a New Jersey corporation of capital stock in 
another corporation organized in Delaware. Applying 
the same reasoning that led the Court in the prior cases 
to conclude that a stock dividend was not income, the 
Court in this case held that the separation from the 
( ompany s assets of this stock in another corporation 
and its delivery to the individual stockholders as their 
property was as truly a dividend as would have been a 
payment to them in money or in other property. See 
the quotation from that case hereinafter. 

On page 8 of appellant’s brief immediately after 
references to decisions of the Supreme Court there is 
quoted a passage from an opinion of “the court,” in re 
Heaton L. R. A. 1916D, page 201, to the effect that 
Gibbons vs. Mahon “has never been reviewed by the 
Supreme Court.” This quotation is not from the Su¬ 
preme Court (as might be inferred from the immediate 
context) but from a Vermont case (as appears from ap¬ 
pellant’s brief page 5). Since the delivery of this Ver¬ 
mont opinion, Gibbons vs. Mahon has been reviewed and 
approved by the Supreme Court in the line of cases 
hereinafter quoted. 

In Appellant’s brief there is quoted as supporting its 
view the dissenting opinion of Mr. Justice Brandeis in 
Eisner vs. Macomber, 252 U. S. 199, 235. Aside from 
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the self-evident consideration that to go to a dissent for 
support is to confess that the prevailing opinion is ad¬ 
verse to one’s contentions, it will be found that even 
Justice Brandeis did not leave the question where Ap¬ 
pellant’s incomplete quotation stops. The balance of 
the last sentence partially quoted by the Appellant 
(Brief, p. 9) was “* * * we have no occasion to con¬ 

sider in this case.” For, as the opinion continues, the 
question upon which the dissent centers, is not one be¬ 
tween “the owners of successive interests,” but between 
“the corporation and the government.” (See the more 
complete excerpt from that opinion hereinafter printed.) 

♦ The Terminology of the Decree of January 6, 1914. 

This case has been discussed as though the decree of 
January 0, 1914 (Rec., pp. 3-4), directed the payment 
to the plaintiff of three-fifths of the “net income” due 
to Aubrey Lanston. In fact, tlie phraseology of the de¬ 
cree is more narrow. 

It directs the payment to appellant of “a full three- 
fifths portion of all moneys” due Aubrey Lanston. In 
that portion of the decree having to do with accruals 
prior to April 1, 1914, the phrase “moneys due” Aubrey 
Lanston, is followed by the phrase “as accrued earnings, 
dividends and profits or income.” while in the portion 
of the decree relating to the future this qualifying phrase 
is omitted, though the intent was doubtless the same. 

It would seem that even if the “dividend” stock were 
income, it would not be “moneys.” 

It is not necessary, however, to make this distinction, 
for, unless the court finds that this precise wording of 
the decree makes it unnecessary to decide the broader 
question, the court will find that even if the decree had 
used the broader word “income,” “stock dividends” would 
not be included. 
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The Decisions of the Supreme Court Relied Upon by 

Appellee. 


The line of cases in the Supreme Court relied upon by 
the appellee includes the following: 


Gibboiis vs. Mahon, 4 Mackey 130, 

~ i:?(l IT. S. 549. 

/ Towne vs. Eisner, 245 U. S. 418.~"~\ 

Peabody vs. Eisner, 247 U. S. 347. 
r Eisner vs. Macomber, 252 U. S. 189. 

United States vs. Phellis, 66 L. ed. 69\ (decided 
Nov. 21, 1921, not yet reported). 


The principles declared in these authorities are so apt 
and controlling that comment upon them seems super¬ 
fluous. 

The case of Gibbons vs. Mahon originated in the 
Supreme Court of the District of Columbia. It was de¬ 
cided there on June 1, 1885, by the General Term, the 
decision being reported in 4 Mackey, 130. The will in¬ 
voked bequeathed to the plaintiff “The dividends of said 
stock and the interest of said bonds,” and made other 
disposition of the principal. Mr. Justice James said: 


“The answer shows that the accumulated profits 
of the gas company were, from time to time, ex¬ 
pended in extending the plants of their works, and 
that in the meantime dividends were declared and 
paid, and that the latter were regularly paid over 
to the cestui que trust by the defendant. 

After the plant had accumulated so that it was 
double its original value, Congress, by the act of 
May 24, 1866, increased the capital stock of the 
gaslight company to one million dollars, for which 
the company was authorized, of course, to issue 
stock. Two hundred and eighty additional shares 
were issued to this trustee, and upon the whole, 
the original and the new two hundred and eighty 
shares, she continued for some years to pay the 
dividends to the cestui que trust. But now the 
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cestui que trust claims that these two hundred and 
eighty shares should he transferred to her on the 
ground that, as they represent profits earned and 
declared by the company, they really belonged to 
her under the terms of the will. 

As a proposition of law. a corporation has a 
right, within reasonable bounds and in good faith, 
to reserve and apply its profits to the increase of 
the plant, and the stockholders hold their stock 
subject to this right. The company is the legal 
owner of the whole plant and of the capital, in 
trust, of course, for the stockholders; but the 
stockholder is entitled to the profits only when the 
company, acting in good faith and reasonably, 
shall divide them; but not until then. 

These earnings, then, went into the plant and 
were not dividend. The company lawfully reserved 
them. When, under this act of Congress, it came 
to issue new stock, the stock was in no sense a 
dividend. Certificates of stock are simply the 
representative of the interest which the stock¬ 
holder has in the capital of the corporation. Be¬ 
fore the issue of these two hundred and eighty new 
shares this trustee held precisely the same interest 
in this increased plant in the capital of the corpora¬ 
tion that she held afterwards. She merely had a 
new representative of an interest that she already 
owned, and which was not increased by the issue 
of the new shares. A dividend is something with 
which the corporation parts. But they parted with 
nothing in issuing this new stock. They simply 
gave a new evidence of ownership which already 
existed. They were not in any sense, therefore, 
dividends for which thus trustee had to account 
to the cestui que trust. She stood after the issue 
of the new shares just as she had stood before, 
and the trustee was obliged to treat them just as 
she did, namely, as a part of the original, and to 
pay the dividends to the cestui que trust.” 

On appeal to the Supreme Court of the United States, 
the case is reported as Gibbons vs. Mahon, 136 U. S., 549. 
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Mr. Justice Gray, delivering the opinion of the court, 
said: 

“Money earned by a corporation remains the 
property of the corporation, and does not become 
the property of the stockholders, unless and until 
it is distributed among them by the corporation 
I he corporation may treat it and deal with it 
either as profits of its business, or as an addition 
to its capital. Acting in good faith and for the 
best interests of all concerned, the corporation may 
distribute its earnings at once to the stockholders 
as income; or it may reserve part of the earnings 
of a prosperous year to make up for a possible 
lack of profits in future years; or it may retain 
portions of its earnings and allow them to accumu¬ 
late, and then invest them in its own works and 
plant, so as to secure and increase the permanent 
value of its property. 

Which of these courses shall he pursued is to be 
determined by the directors, with due regard to 
the condition of the company’s property and 
alfatrs as a whole; and, unless in ease of fraud or 
bad faith on their part, their discretion in this 

11 •. et by ^ ^ ^ courts, even at 

the suit of owners of preferred stock, entitled by 
express agreement with the corporation to divi¬ 
dends at a certain yearly rate, “in preference to 
the payment of any dividend on the common 
stock, but dependent on the profits of each par¬ 
ticular year, as declared by the board of directors ” 
New \ork Lake Erie & Western Railroad vs. 
Jwckals, 119 l. S., 296, 304, 307. 

Reserved and accumulated earnings, so long as 
they are held and invested by the corporation 
being part of its corporate property, it follows 
that the interest therein, represented by each 
share, is capital, and not income, of that share as 

between the tenant for life and the remainderman 
legal or equitable, thereof. 

Whether the gains and profits of a corporation 
should be so invested and apportioned as to in- 


crease the value of each share of stock, for the 
benefit of all persons interested in it, either for a 
term of life or of years, or by way of remainder in 
fee; or should be distributed and paid out as 
income, to the tenant for life or for years, exclud¬ 
ing the remainderman from any participation 
therein; is a question to be determined by the 
action of the corporation itself, at such times and 
in such manner as the fair and honest administra¬ 
tion of its whole property and business may require 
or permit, and by a rule applicable to all holders 
of like shares of its stock; and cannot, without 
producing great embarrassment and inconvenience, 
be left open to be tried and determined by the 
couits, as often as it may be litigated between 
persons claiming successive interests under a trust 
created by the will of a single shareholder, and by 
a distinct and separate investigation, through a 
master in chancery or otherwise, of the affairs and 
accounts of the corporation, as of the dates when 
the provisions of the will of that shareholder take 
effect, and with regard to his shares only. 

In ascertaining the rights of such persons, the 
intention of the testator, so far as manifested by 
him, must ot course control; but when he has 
gi\en no special direction upon the question as to 
what shall be considered principal and what in¬ 
come, he must be presumed to have had in view 
the lawful power of the corporation over the use 
and apportionment of its earnings, and to have 
intended that the determination of that question 
should depend upon the regular action of the 
corporation with regard to all its shares. 

Therefore, when a distribution of earnings is 
made by a corporation among its stockholders the 
question whether such distribution is an apportion- 
lnent of additional stock representing capital, or a 
division of profits and income, depends upon the 
substance and intent of the action of the corpora- 
tmn. as manifested by its vote or resolution; and 
ordinarily a dividend declared in stock is to be 


deemed capital, and a dividend in money is to be 
deemed income, of each share. 

A stock dividend really takes nothing from the 
property of the corporation, and adds nothing to 
the interests of the shareholders. Its property is 
not diminished, and their interests are not in¬ 
creased. After such a dividend, as before, the 
corporation has the title in all the corporate prop¬ 
erty; the aggregate interests therein of all the 
shareholders are represented by the whole number 
of shares; and the proportional interest of each 
shareholder i('mains the same. The only change 
is in the evidence which represents that interest, 
the new shares and the original shares together 
representing the same proportional interest that 
the original shares represented before the issue of 
new ones. 

***** 

I pon the face of the will, it is manifest that the 
testatrix used the word ‘dividends’ as having the 
same scope and meaning as ‘income’ and ‘interest,’ 
and nothing more; and intended that the plaintiff, 
as equitable legatee for life, should take the in¬ 
come, and the income only, of the shares owned 
by the testatrix at the time of her death; and 
that the whole capital of those shares, unim¬ 
paired, should go to the defendant, as legatee in 
remainder.” 

In Towne ?;s. Eisner, 245 U. S., 418, Mr. Justice 
Holmes, delivering the opinion of the court, said; 

The facts alleged are that the corporation 
voted on December 17, 1913, to transfer 81,500,000 
surplus, being profits earned before January 1, 
1913, to its capital account, and to issue fifteen 
thousand shares of stock representing the same to 
its stockholders of record on December 20; that 
the distribution took place on January 2, 1914, 
and that the plaintiff received as his due propor¬ 
tion four thousand one hundred and seventy-four 
and a half shares. The defendant compelled the 


plaintiff to pay an income tax upon this stock as 
equivalent to $417,450 income in cash. The Dis¬ 
trict Court held that the stock was income within 

the meaning of the Income Tax of, etc. 

***** 

“Notwithstanding the thoughtful discussion 
that the case received below we cannot doubt that 
the dividend was capital as well for the purpose 
of the Income Tax Law as for distribution be¬ 
tween tenant for life and remainderman. What 
was said by this court upon the latter question is 
equally true for the former. ‘A stock dividend 
really takes nothing from the property of the cor¬ 
poration, and adds nothing to the interests of the 
shareholders. Its property is not diminished and 
their interests are not increased. . . . The 

proportional interest of each shareholder remains 
the same. The only change is in the evidence 
which represents that interest, the new shares and 
the original shares together representing the same 
proportional interest that the original shares rep¬ 
resented before the issue of the new ones/ Gib¬ 
bons vs. Mahon, 136 U. S., 549, 559, 560. In 
short, the corporation is no poorer and the stock¬ 
holder is no richer than they were before. Logan 
County vs. United States, 169 U. S., 255, 261. If 
the plaintiff gained any small advantage by the 
change, it certainly was not an advantage of 
$417,450, the sum upon which he was taxed. It is 
alleged and admitted that he received no more in 
the way of dividends and that his old and new 
certificates together are worth only what the old 
ones were worth before. If the sum had been 
carried from surplus to capital account without a 
corresponding issue of stock certificates, which 
there was nothing in the nature of things to pre¬ 
vent. we do not suppose that any one would con¬ 
tend that the plaintiff had received an accession 
to his income. Presumably his certificate would 
have the same value as before. Again, if cer¬ 
tificates for $1,000 par were split up into ten 
certificates each, for $100, we presume that no 





one would call the new certificates income. What 
has happened is that the plaintiff’s old certificates 
have been split up in effect and have diminished 
in value to the extent of the value of the new.” 

In Peabody vs. Eisner, 247 U. S., 347, Mr. Justice Pit¬ 
ney delivering the opinion of the court, said: 

“On March 2, 1914, the Union Pacific declared 
nnd paid an extra dividend upon each share of its 
common stock, amounting to S3 in cash, S12 in 
par value of preferred stock of the Baltimore & 
Omo, and S22.50 in par value of the common stock 
ot the same company; the result being that peti- 
tioner received as his dividend upon his holding 
ot l nion Pacific common stock S3,300 in cash, 132 
shares of Baltimore & Ohio preferred and 247i/> 
shares of Baltimore Sc Ohio common stock 
* * * * # 

"It hardly is necessary to say that this case is 
not ruled by our decision in Towne vs. Eisner 
since the dividend of Baltimore & Ohio shares was 
not a stock dividend but a distribution in specie 
of a portion of the assets of the Union Pacific, and 
is to be governed for all present purposes by the 
same rule applicable to the distribution of a like 
value of money.” 

In Eisner vs. Macomber, 252 U. S., 199, Mr. Justice 
ltney, delivering the opinion of the court, said: 

“This case presents the question whether by 
\irtue of the Sixteenth Amendment, Congress has 
the power to tax. as incime of the stockholder 
and without apportionment, a stock dividend 
made lawfully and in good faith against profits 
amuntilated by the corporation since March 1, 

It /I »). 

o imp^ Ses un der the Revenue Act of September 
8, 1916, c. 463, 39 Stat., 756, et seq., which, in our 
opinion (notwithstanding a contention of the 
Government that will be noticed), plainly evinces 
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the purpose of Congress to tax stock dividends as 
income.” 

***** 


“In Towne vs. Eisner, the question was whether 
a stock dividend made in 1914 against surplus 
earned prior to January 1, 1913, was taxable 
against the stockholder under the Act of October 


3. 1913, c. lb. 3S Stat., 114, lbb. which provided 
(Par. B. p. 197) that net income should include 
‘dividends/ and also ‘gains or profits and income 
derived from any source whatever.’ Suit having 
been brought by a stockholder to recover the tax 
assessed against him by reason of the dividend, 
the District Court sustained a demurrer to the 


complaint. 242 Fed. Rep., 702. The court treated 
the construction of the act as inseparable from 
the interpretation of the Sixteenth Amendment; 
and. having referred to Pollock vs. Farmers’ Loan 
it Trust Co., 158 V. S., 001, and quoted the 
Amendment, proceeded very properly to say (p. 
704): ‘It is manifest that the stock dividend in 


question cannot be reached by the Income Tax 
Act, and could not, even though Congress ex- 
pr esslv declared it to be taxable as income, unless 
it is in fact income.’ It declined, however, to 


accede to the contention that in Gibbons vs. 


Mahon, 130 l\ S., 549, ‘stock dividends’ had re¬ 


ceived a definition sufficiently clear to be con¬ 
trolling. treated the language of this court in that 
case as obiter dictum in respect of the matter then 
before it (p. 700), and examined the question as 
res nova, with the result stated. When the case 


came here, after overruling a motion to dismiss 
made by the Government upon the ground that 
the only question involved was the construction 
of the statute and not its constitutionality, we 


dealt upon the merits with the question of con- 
struuction only, but disposed of it upon considera¬ 
tion of the essential nature of a stock dividend. 


disregarding the fact that the one in question 
was based upon surplus earnings that accrued be¬ 
fore the Sixteenth Amendment took effect. Not 
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only so, but we rejected the reasoning of the Dis¬ 
trict Court, saying (245 U. S., 426): ‘Notwith¬ 
standing the thoughtful discussion that the case 
received below we cannot doubt'that the dividend 
was capital as well for the purposes of the Income 
Tax Law as for distribution between tenant for 
life and remainderman. What was said by this 
court upon the latter question is equally true for 
the former. A stock dividend really takes noth- 
, ing from the property of the corporation, and adds 
nothing to the interests of the shareholders. Its 
property is not diminished, and their interests are 
not increased. . . . The proportional interest 
of each shareholder remains the same. The only 
change is in the evidence which represents that 
interest, the new shares and the original shares 
together representing the same proportional in¬ 
terest that the original shares represented before 
the issue of the new ones.’ Gibbons vs. Mahon, 

136 U. 8., 549, 559, 560.*” 

***** 

‘‘The same fundamental conception is clearly 
set forth in the Sixteenth Amendment—‘incomes, 
from whatever source derived '—the essential 
thought being expressed with a conciseness and 
lucidity entirely in harmony with the form and 
style of the Constitution. 

“Can a stock dividend, considering its essential 
character, be brought within the definition? To 
answer this, regard must be had to the nature of 
a corporation and the stockholder’s relation to it. 
We refer, of course, to a corporation such as the 
one in the case at bar, organized for profit, and 
having a capital stock divided into shares to which 
a nominal or par value is attributed. 

“Certainly the interest of the stockholder is a 
capital interest, and his certificates of stock are 
but the evidence of it. They state the number of 
shares to which he is entitled and indicate their 
par value and how the stock may be transferred. 
They show that he or his assignors, immediate or 
remote, have contributed capital to the enter- 



prise, that he is entitled to a corresponding inter¬ 
est proportionate to the whole, entitled to have 
the property and business of the company devoted 
during the corporate existence to attainment of 
the common objects, entitled to vote at stock¬ 
holders’ meetings, to receive dividends out of the 
corporation’s profits if and when declared, and, in 
the event of liquidation, to receive a proportionate 
share of the net assets, if any, remaining after pay¬ 
ing creditors. Short of liquidation, or until divi¬ 
dend declared, he has no right to withdraw any 
part of either capital or profits from the common 
enterprise; on the contrary, his interest pertains 
not to any part, divisible or indivisible, but to the 
entire assets, business, and affairs of the company. 
Nor is it the interest of an owner in the assets 
themselves, since the corporation has full title, 
legal and equitable, to the whole. The stockholder 
has the right to have the assets employed in the 
enterprise, with the incidental rights mentioned; 
but, as stockholder, he has no right to withdraw, 
only the right to persist, subject to the risks of the 
enterprise, and looking only to dividends for his 
return. It he desires to dissociate himself from 
the company he can do so only by disposing of his 
stock. 

“For bookkeeping purposes, the company 
acknowledges a liability in form to the stockhold¬ 
ers equivalent to the aggregate par value of their 
stock, evidenced by a ‘capital stock account.’ If 
profits have been made and not divided they create 
additional bookkeeping liabilities under the head 
of ‘profit and loss,’ ‘undivided profits,’ ‘surplus 
account, or the like. None of these, however, 
gives to the stockholders as a body, much less to 
any one of them, either a claim against the going 
concern for any particular sum of money, or a 
right to any particular portion of the assets^ or any 
share in them unless or until the directors conclude 
that dividends shall be made and a part of the 
company’s assets segregated from the common 
fund for the purpose. The dividend normally is 
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payable in money, under exceptional circum¬ 
stances in some other divisible property; and when 
so paid, then only (excluding, of course, a possible 
advantageous sale of his stock or winding-up of 
the company) does the stockholder realize a profit 
or gain which becomes his separate property, and 
thus derive income from the capital that he or his 
predecessor has invested. 

“In the present case, the corporation had surplus 
and undivided profits invested in plant, property, 
and business, and required for the purposes of the 
corporation, amounting to about $45,000,000, in 
addition to outstanding capital stock of $50.- 
000,000. In this the case is not extraordinary. 
The profits of a corporation, as they appear upon 
the balance sheet at the end of the year, need not 
be in the form of money on hand in excess of 
what is required to meet current liabilities and 
finance current operations of the company. Often, 
especially in a growing business, only a part, some¬ 
times a small part, of the year’s profits is in prop¬ 
erty capable of division; the remainder having 
been absorbed in the acquisition of increased 
plant, equipment, stock in trade, or accounts re¬ 
ceivable, or in decrease of outstanding liabilities. 
\\ hen only a part is available for dividends, the 
balance of the year’s profits is carried to the credit 
of undivided profits, or surplus, or some other 
account having like significance. If thereafter the 
company finds itself in funds beyond current needs 
it may declare dividends out of such surplus or 
undivided profits; otherwise it may go on for years 
conducting a successful business, but requiring 
more and more working capital because of the 
extension of its operations, and therefore unable 
to declare dividends approximating the amount of 
its profits. Thus the surplus may increase until 
it equals or even exceeds the par value of the out¬ 
standing capital stock. This may be adjusted upon 
the books in the mode adopted in the case at bar 
~—by declaring a ‘stock dividend.’ This, however, 
is no more than a book adjustment, in essence not 
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a dividend but rather the opposite; no part of the 
assets of the company is separated from the 
common fund, nothing distributed except paper 
certificates that evidence an antecedent increase 
in the value of the stockholder’s capital interest 
resulting from an accumulation of profits by the 
company, but profits so far absorbed in the busi¬ 
ness as to render it impracticable to separate them 
for withdrawal and distribution. In order to make 
the adjustment, a charge is made against surplus 
account with corresponding credit to capital stock 
account, equal to the proposed ‘dividend’; the new 
stock is issued against this and the certificates 
delivered to the existing stockholders in proportion 
to their previous holdings. This, however, is 
merely bookkeeping that does not affect the aggre¬ 
gate assets of the corporation or its outstanding 
liabilities; it affects only the form, not the essence, 
of the ‘liability’ acknowledged by the corporation 
to its own shareholders, and this through a read¬ 
justment of accounts on one side of the balance 
sheet only, increasing ‘capital stock’ at the expense 
of ‘surplus’; it does not alter the preexisting pro¬ 
portionate interest of any stockholder or increase 
the intrinsic value of his holding or of the aggre¬ 
gate holdings of the other stockholders as they 
stood before. The new certificates simply increase 
the number of the shares, with consequent dilution 
of the value of each share. 

“A ‘stock dividend' shows that the company’s 
accumulated profits have been capitalized, instead 
of distributed to the stockholders or retained as 
surplus available for distribution in money or in 
kind should opportunity offer. Far from being a 
realization of profits of the stockholder, it tends 
rather to postpone such realization, in that the 
fund represented by the new stock has been trans¬ 
ferred from surplus to capital, and no longer is 
available for actual distribution. 

“The essential and controlling fact is that the 
stockholder has received nothing out of the com¬ 
pany’s assets for his separate use and benefit; on 





the contrary, every dollar of his original invest¬ 
ment, together with whatever accretions and 
accumulations have resulted from employment of 
his money and that of the other stockholders in 
the business of the company, still remains the 
property of the company, and subject to business 
risks which may result in wiping out the entire 
investment. Having regard to the very truth of 
the matter, to substance and not to form, he has 
received nothing that answers the definition of 
income within the meaning of the Sixteenth 
Amendment.” 

***** 

“The Government’s reliance upon the supposed 
analogy between a dividend of the corporation’s 
own shares and one made by distributing shares 
owned by it in the stock of another company, calls 
for no comment beyond the statement that the 
latter distributes assets of the company among the 
shareholders, while the former does not; and for 
no citation of authority except Peabody vs. Eisner 
247 U. S., 347, 349-350.” 


Even in the dissenting opinion, by Mr. Justice Brandeis, 
the controlling effect of Gibbons vs. Mahon on the ques¬ 
tion presented in the case at bar is recognized, as follows: 

“Gibbons vs. Mahon is even less an authority 
for a narrow construction of the power to tax 
incomes conferred by the Sixteenth Amendment. 
In that case the court was required to determine 
how, in the administration of an estate in the Dis¬ 
trict of Columbia, a stock dividend, representing 
profits, received after the decedent’s death, should 
be disposed of as between life-tenant and re¬ 
mainderman. The question was in essence: What 
shall the intention of the testator be presumed to 
have b6en? On this question there was great 
diversity of opinion and practice in the courts of 
English-speaking countries. Three well-defined 
rules were then competing for acceptance; two of 
these involve an arbitrary rule of distribution, the 





third equitable apportionment. See Cook on Cor¬ 
porations, 7th ed., pars. 552-558. 

“1. The so-called English rule, declared in 1799, 
by Brander vs. Brander, 4 Yes. Jr., 800, that a 
dividend representing profits, whether in cash, 
stock or other property, belongs to the life-tenant 
if it was a regular or ordinary dividend, and be¬ 
longs to the remainderman if it was an extraordi¬ 
nary dividend. 

“2. The so-called Massachusetts rule, declared 
in 1868 by Minot vs. Paine, 99 Massachusetts, 
101. that a dividend representing profits, whether 
regular, ordinary or extraordinary, if in cash be¬ 
longs to the life-tenant, and if in stock belongs to 
the remainderman. 


“3. The so-called Pennsylvania rule declared in 
1857 by Karps Appeal, 28 Pa. St.. 368, that where 

i i • • i t • . 


a stock dividend is paid, the court shall inquire 
into the circumstances under which the fund had 
been earned and accumulated out of which the 
dividend, whether a regular, an ordinary or an 
extraordinary one, was paid. If it finds that the 
stock dividend was paid out of profits earned since 
the decedent’s death, the stock dividend belongs 
to the life-tenant; if the court finds that the stock 
dividend was paid from capital or from profits 
earned before the decedent's death, the stock 
dividend belongs to the remainderman. 

“This court adopted in Gibbons vs. Mahon as 
the rule of administration for the District of Co¬ 
lumbia the so-called Massachusetts rule, the opin¬ 
ion being delivered in 1890 by Mr. Justice Gray. 
Since then the same question has come up for 
decision in many of the States. The so-called 
Massachusetts rule, although approved by this 
court, has found favor in only a few States. The 
so-called Pennsylvania rule, on the other hand, 
has been adopted since by so many of the States 
(including New York and California), that it has 
come to be known as the ‘American Rule.’ 




of value had accrued to them prior to September 
30, 1915, by reason of the surplus profits that 
theretofore had been accumulated by the com¬ 
pany, was still a part of claimant’s capital, from 
which, as yet, he had derived no actual and there¬ 
fore no taxable income so far as the surplus re¬ 
mained undistributed. As yet he had no right 
to withdraw it or any part of it,—could not have 
such right until action by the company or its 
proper representatives, and his interest still was 
but the general property interest of a stockholder 
m the entire assets, business, and affairs of the 
company,—a capital interest, as we declared in 
Eisner vs. Macomber, supra (p. 208). 

“Lpon the face of things, however, the transfer 
of the old company’s assets to the new company 
in exchange for the securities issued by the latter, 
and the distribution of those securities by the old 
company among its stockholders, changed the 
former situation materially. The common stock 
of the new’ company, after its transfer to the old 
company and prior to its distribution, constituted 
assets of the old company which it now T held to 
represent its surplus of accumulated profits,—still, 
however, a common fund in which the individual 
stockholders of the old company had no separate 
interest. But when this common stock was dis¬ 
tributed among the common stockholders of the 
old company as a dividend, then at once—unless 
the tw’o companies must be regarded as sub¬ 
stantially identical—the individual stockholders 
of the old company, including claimant, received 
assets of exchanageable and actual value severed 
from their capital interest in the old company, 
proceeding from it as the result of a division of 
former corporate profits, and drawn by them 
severally for their individual and separate use and 
benefit. Such a gain, resulting from their owner¬ 
ship of stock in the old company, and proceeding 
from it, constituted individual income in the 
proper sense. ,, 
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Whether, in view of these facts and the practical 
results of the operation of the two rules as shown 
by the experience of the thirty years which 
have elapsed since the decision in Gibbons vs. 
Mahon, it might be desirable for this court to re¬ 
consider the question there decided, as some other 
courts have done (see 29 Harvard Law Review, 
551), we have no occasion to consider in this case. 
For. as this court there pointed out (p. 560), the 
question involved was one ‘between the owners 
of successive interests in particular shares,’ and 
not, as in Bailey vs. Railroad Co., 22 Wall, 604, a 
question ‘between the corporation and the govern¬ 
ment. and (which) depended upon the terms of a 
statute carefully framed to prevent corporations 
from evading payment of the tax upon their 
earnings.’ ” 

In United States vs. Phellis, 66 L. ed., 69, the question 
was presented whether the distribution as a dividend 
among the shareholders of a New Jersey corporation of 
capital stock in another corporation organized in Dela¬ 
ware, was a distribution of income. As to this the court 
said: 

‘‘Hence the inquiry must be whether the shares 
of stock in the new company received by claimant 
as a dividend by reason of his ownership of stock 
in the old company constituted (to apply the 
tests laid down in Eisner vs. Macomber, 252 U. S., 
189, 207. 64 L. ed., 521, 528, 9 A. L. R. 1570, 40 
Sup. Ct. Rep.. 189) a gain derived from capital, not 
a gain accruing to capital, nor a growth or incre¬ 
ment of value in the investment, but a gain, a 
profit, something of exchangeable value proceed¬ 
ing from the property, severed from the capital, 
however invested, and coming in,—that is, re¬ 
ceived or drawn by the claimant for his separate 
use. benefit, and disposal. 

“Claimant’s capital investment was represented 
by his New Jersey shares. Whatever increment 
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CONCLUSION. 

It is respectfully submitted that the relief sought by 
Appellant was properly denied, and the decree of the 
( ourt below should be affirmed. 

CLARENCE R. WILSON, 
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